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   This was an application by Point Abino Association for a declaration that Lee was required to 

pay levies to the Association for maintenance costs of certain lands.  In 1925, the Association 

purchased land to provide access to many cottage owners along the shore of Lake Erie who 

would have otherwise been landlocked.  Since that time, the Association had maintained the 

private roads for the benefit of all the owners.  In 1983 Lee purchased his lot.  The deed did not 

give him a right of way over Association lands to enable him to access his lot.  Lee refused to join 

the Association and had refused to pay annual fees since 1996. 

   HELD:  Application allowed.   The Association was granted a declaration that it was entitled to 

collect yearly fees from Lee.  The Association was entitled to recover fees on the basis of unjust 



enrichment.  Lee benefitted substantially from the services provided by the Association.  Section 

112 of the Registry Act did not apply.  There was no obligation on the part of the Association to 

give notice that the owners had to pay fees to the Association if they wanted access to their 

lands.  The Association did not seek a claim against Lee's land but rather a remedy that he pay 

an equitable share of the costs incurred on behalf of all landowners. 

Statutes, Regulations and Rules Cited: 

   Registry Act, R.S.O. 1990,, c. R-20, s. 112. 

Counsel: 

 
Thomas A. Bielby, for the plaintiff. 

Lawrence A. Wolfman, for the defendant. 
 

 

 

RESERVED DECISION 

1      FLEURY J. (orally):— In this motion for judgment, the plaintiff seeks a declaration to the 

effect that the defendant is obligated to pay certain levies raised periodically by the Point Abino 

Association concerning the costs of maintaining certain lands.  The defendant resists the 

application arguing the provisions of the Registry Act of Ontario. 

2      The facts can be summarized as follows:  In or about the year 1925 the plaintiff acquired 

certain lands from one Allan Isaac Holloway.  These lands were purchased by the plaintiff in order 

to provide access to the many owners of cottages and summer residences along the shore of 

Lake Erie who would have otherwise been landlocked.  Since that time, the Point Abino 

Association has been maintaining these private roads for the benefit of all owners.  The plaintiff 

has incurred expenses in the nature of snow-ploughing, of general road maintenance, of 

providing security to the development and also by paying municipal taxes on such lands owned 

by the Association.  The Association also secures an insurance policy to cover its liability to any 

persons using the lands owned by the Association. 

3      In 1983, the defendant purchased lot #137, situated in the Point Abino development, from a 

previous owner who was not the plaintiff.  What he got by way of deed was a standard deed, 

granting him the full fee in lot #137. However, he did not get a right of way over the Association 



lands to gain access to his lot.  It should be noted that nowhere in the documents filed within the 

last forty years in the registry office is there any mention of the right of the Association to levy 

charges or impose any penalties on any of the members or non-members of the Association.  In 

my opinion, this amounts to very poor conveyancing.  However, I am not asked to pass 

comments on the conveyancing aspects of this affair but on the plaintiff's request for a 

declaration.  The defendant has steadfastly refused to become a member of the Association and 

although he has contributed voluntarily in the past by paying a portion of the yearly fees 

requested by the Association, he now takes the position that he is not obligated to pay any sums 

whatsoever to the Association. 

4      The issue therefore as I see it is whether the Association has the right to charge certain fees 

for its work and expenses in maintaining the rights of way and the private roads and other 

properties owned by it for the benefit of the owners of cottages and summer residences.  If it has 

that right, then under what cause of action can such levies or fees be collected? 

5      According to the plaintiff, this situation raises a issue of unjust enrichment.  It argues that by 

not paying his fair share of the common expenses, Mr. Lee is unjustly enriched to the detriment of 

the other property owners who are then forced to contribute a higher amount to cover all 

expenses.  As I understand the defendant, he claims that he only receives limited benefits from 

the Association and he therefore wishes to be the arbiter of how much be should pay them if at 

all. 

6      Let me deal firstly with the argument put forward by the defendant concerning the Registry 

Act, R.S.O. 1990, c. R-20.  It seems clear to me that that argument cannot succeed. There is no 

obligation on the part of the Association to put some notice on the defendant's land that the 

owners must pay some fees to the Association if they want to have access to their lands.  It has 

always been a feature of any search of title conducted by competent legal professionals to make 

sure that the lands are reachable either through publicly owned lands or enforceable rights of 

way.  The Association is not seeking a claim against the defendant's lands in this action. They are 

simply seeking a remedy whereby he will be made to pay an equitable share of the costs incurred 

for the benefit of all landowners.  Section 112 of the Registry Act has no application in the instant 

case.  The Association would have every right to bar the defendant from using the Association 

lands if they so chose.  Without using the Association lands, the defendant cannot reach his lot 

and therefore he cannot enjoy the amenities of his cottage. 



7      The claim has been framed in terms of unjust enrichment.  Although I was taken aback, 

initially, by counsel's approach, a careful review of the jurisprudence referred to me appears to 

validate the position taken by plaintiff's counsel.  It seems clear to me that the defendant has 

benefitted substantially from the services provided by the Association.  The plaintiffs have paid 

the taxes on the lands in question, have maintained the roads, thereby giving him access to his 

lands, they have ploughed the snow in the winter, they have provided insurance coverage for the 

common lands and they have provided the services of security personnel.  How a land owner, 

occupying a piece of landlocked property can deny receiving a direct benefit from the 

Association's work on private roads used to gain access to these lands is beyond me.  It is also 

self-evident that by failing to share in the costs of the maintenance, he has deprived the 

Association of funds which it should have been entitled to count on. 

8      There is no doubt in my mind, that the plaintiff is correct in its request to this court and I will 

issue a declaration to the effect that the Association is entitled at law to collect from the defendant 

the amount of yearly fees it stipulates as appropriate according to its own by-laws.  I am satisfied 

that these funds are owed to the plaintiff pursuant to the principles outlined by the Supreme Court 

in Deglman v. Guaranty Trust [1954] S.C.R. 725 and later expanded by the same court in a series 

of cases the most notable of which are Rathwell v. Rathwell [1978] 2 S.C.R. 436 ad Pettkus v. 

Becker [1980] 2 S.C.R. 834.  To quote Mr. Justice Dickson at p. 455 in Rathwell (supra):  "As a 

matter of principle, the court will not allow any man unjustly to appropriate to himself the value 

earned by the labours of another." 

9      I was not made aware of any claims for the years prior to 1996 and I will therefore limit my 

ruling to the years 1996, 1997 and ongoing years.  If Mr. Lee takes exception with the way the 

Association runs its business, he has every right to join the Association and make his feelings 

known during their annual meeting.  However, it is not up to him to be the final arbiter of how 

much he personally should pay as representing his fair share of the costs incurred by the 

Association for the benefit of all co-owners. 

10      The issue of costs was not argued.  I may be spoken to on this issue in case the parties 

cannot agree on a rational disposition. 

FLEURY J. 
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